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Unlicensed Foreign Corporations 


Restrictions Upon Right to Defend Suits 


While there are forty states 
which ‘place restrictions upon the 
use of their courts by unlicensed 
foreign corporations in connection 
with intrastate business done within 
them prior to qualification, eight- 
een states continuing such bar- 
riers as to such business even after 
the companies become licensed, 
few states have statutes restrict- 
ing the right of such unlicensed 
foreign corporations to defend 
suits brought against them in the 
state courts. 


Most stringent of all is the Colo- 
rado statute, Sec. 73, Ch. 41, 
C. S. A. Ann. This, in addition 
to denying an unlicensed foreign 
corporation, doing business, the 
right to prosecute suits until en- 
trance fees are paid, denies such 
a corporation the right to defend 
suits until the entrance fees are 
paid. 

In a New Jersey decision hold- 
ing that an unlicensed foreign 
corporation had the capacity to 
defend suits against it where the 
Statute was silent, (Marquette 
Bailey Lumber Co. v. Dexter Lum- 
ber & Flooring Co., 2 F. Supp. 3, 
affirmed, 66 F. 2d 937), a Federal 
court observed: “Indeed, there 
would be some doubt as to the 
validity of such a closing of the 
courts of the state to a corporation 
defendant of another state if the 
statute attempted it.” Decisions 
in other states similarly uphold- 
ing the right to defend such suits 
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are American De Forest Wireless 
Telegraph Co. v. Superior Court of 
City and County of San Francisco, 
96 Pac. 15; Brecht-et al. v. Bur-Ne 
Co., 91 Fla. 345, 108 So. 173; 
Clawson v. Boston Acme Mines 
Development Co. et al., 269 Pac. 
147. In North Dakota, it is spe- 
cifically provided that the failure 
of a foreign corporation to obtain 
a certificate of authority “shall not 
prevent such corporation from 
defending any action in any court 
of this state.” (Sec. 10-1709, Rev. 
Code, 1943.) 


The restrictive statutes of each 
state must be examined to deter- 
mine the extent of their operation. 
In the absence of a specific statu- 
tory denial of the right to counter- 
claim, as in Utah, (Sec. 18-8-5, 
Code, 1943), the right to counter- 
claim is generally regarded as ex- 
isting where it arises out of the 
transaction sued upon. (James 
Howden & Co. of America, Inc. v. 
American Condenser & Engineering 
Corporation, 185 N. Y. S. 159, 
affirmed, no opinion, 231 N. Y. 
627 ; Carrier Engineering Corpora- 
tion v. International Manufacturing 
Co., 104 Misc. 191, 171 N. Y. S. 
641.) The statutory denial of the 
right to counterclaim in Utah has 
been held not to prohibit an un- 
licensed corporation, doing busi- 
ness, from defending an action 
brought against it. (Clawson v. 
Boston Acme Mines Development 
Co., 72 Utah 137, 269 Pac. 147.) 
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Domestic Corporations 


Delaware. 


Owner of unregistered shares in Delaware company, which was 

a party to a merger, held by Federal court not to have capacity to 
attack the merger. In an action by an individual against two Dela~ 
ware companies to set aside their merger, instituted as a diversity ~~ 
suit in the United States District Court for the District of Delaware, 
the court noted that the plaintiff was the alleged owner of unreg- 
istered shares. The court held that the Delaware law controlled and 
that, under Delaware law, an unregistered stockholder cannot attack 
a merger, citing Salt Dome Oil Corporation v. Schenck, 41 A. 2d 583, 
(The Corporation Journal, April, 1945, page 324), and Application of 
General Realty & Utilities Corporation, 42 A. 2d 24, (The Corporation 
Journal, June, 1945, page 364). The plaintiff also sought to amend 
his complaint to bring in other parties plaintiff. The court concluded: 

. “Tf he cannot maintain his own complaint, he has no right to amend 
it. The complaint should be dismissed.” Schwartz v. The Olympic, 
Inc. et al., 74 F. Supp. 800. Meyer Abrams of Shulman, Shulman & 
Abrams of Chicago, Ill., and Harold B. Howard of Wilmington, 
Del., for plaintiff. Clair John Killoran and John Van Brunt, Jr., of 
Killoran & Van Brunt of Wilmington, Del., for defendants. 


New York. 


Federal Circuit Court of Appeals refuses to issue a writ of man- 
damus requiring the District Judge to enter an order for security 
under General Ciemeisdhen Law, Section 61-b, which authorizes the 
defendant cerporation in a stockholders’ suit to request that security 
for costs and expenses be furnished by the plaintiff under specified 
conditions. The United States District Court for the Southern Dis- 
trict of New York had refused to enter an order requiring the filing 
of the substantial costs bond provided for corporations in stock- 
holders’ derivative actions under Section 61-b, General Corporation 
Law, and the Circuit Court of Appeals, Second Circuit, had held 
that the order was not immediately appealable. The petitioner then 
sought a writ of mandamus in the higher court on the ground that 
otherwise the petitioner would be'without remedy. The higher court 
then denied the writ, concluding that there was not present the 
“extraordinary cause” for which that remedy is reserved, or a case. 
of “usurpation of power, where the lower court is clearly without 
jurisdiction,” instead of “a mere error in the exercise of conceded 
judicial power.” The Circuit Court of Appeals, after an examination 
of pertinent cases, remarked: “Here, if after final judgment either 
party appeals to this court, full review and protection of the parties 
can be afforded; only in the single instance where judgment goes 
against the suing plaintiffs and they choose not ‘to appeal will there 
be the chance of the corporation suffering loss because of its statutory 
duty, N. Y. General Corporation Law, Sec. 64, to reimburse its 
officers for their expenses in winning. Such burdens accompanying 
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success in litigation are of course usual in our jurisprudence; there 
seems no occasion to call into play this extraordinary remedy, and 
thus invite continued resort to it for various and sundry steps pre- 
liminary to trial which a litigant finds expensive or otherwise dis- 
turbing. Certainly we should not act in a case where the legal right 
is clouded in so much doubt as is here indicated.” The Aspinook 
Corporation v. Bright,* United States Circuit Court of Appeals, Sec- 
ond Circuit, December 30, 1947. Joseph R. Kelley, of New York 
City (Swiger, Chambers, Kelley & Harragan, Thomas F. Daly, and 
Arthur D. Brennan, of New York City, and Bleakley, Platt, Gilchrist 
& Walker and William F. Bleakley, of White Plains, N. Y., on the 
brief), for petitioner. Milton Paulson, of New York City (Gloria 
Agrin, of New York City, on the brief), for respondent. Commerce 
Clearing House Court Decisions Requisition 383868. (Petition for 
certiorari filed in the Supreme Court of the United States February 4, 
1948; Docket No. 569. Motion for leave to file petition for mandamus 
denied, March 8, 1948. Petition for writ of certiorari denied, March 
8, 1948.) 





* The full text of this opinion is printed in the New York Corporation Law 


Reporter, page 9026. 









Ohio. 


Stockholder permitted to inspect corporate books and copy list of 
shareholders where presumption of his good faith was not overcome 
and where proof was not found that his request was for unreason- 
able or improper purpose. Plaintiff, an owner of 300 shares of the 
common stock of defendant, sought an injunction to compel defendant 
to permit him to inspect and copy the list of shareholders of defendant 
in time to prepare for the annual meeting of defendant. The answer 
imputed to plaintiff improper motives, alleging he sought the in- 
formation that he might use to his own personal advantage. The 
Court of Appeals of Ohio, Clark County, after an examination of 
pertinent statutes and decisions, outlined a plaintiff’s status with 
respect to the inspection as follows: “First, that injunctive relief is 
the proper form of remedy to invoke if it appear that plaintiff is 
entitled to any relief. Second, that if plaintiff is entitled to inspect 
the books and records, he may make and take copies from them which 
would include a list of its stockholders. Third, that good faith and 
honesty of purpose is an essential to a request under the statute, but 
fourth, upon such request a presumption of good faith and honesty 
of purpose arises which attends until the contrary is made to appear 
by evidence produced by the officer or agent of the corporation 
objecting to the inspection.” In giving judgment for the plaintiff, 
the court concluded: “Giving application to the well defined legal 
principles which govern the right of the stockholder under the 
applicable section of the Code, we must hold that the presumption of 
good faith which attends plaintiff’s request for an inspection of the 
records and books and list of the stockholders has not, upon the whole 
record, been overcome and the proof is not found in this record that 
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_ his request is either for unreasonable or improper purposes. Bundy 
v. Robbins & Myers, Inc.,75 N. E. 2d 717. Keifer & Keifer of Spring- 
field, for plaintiff-appellant. Corry, Durfey & Martin of Springfield, 
for defendant-appellee. 


South -Carolina. 


_ The Supreme Court of the United States rules a state may not 
compel the separate incorporation of a railroad corporation. “The » 


constitution and statutes of South Carolina provide that railroad 
lines within that state can be owned and operated only by state 
created corporations ; a railroad corporation chartered only under the 
laws of another state is forbidden under heavy penalties to exercise 


such powers within South Carolina. There is a way, however, in ~ 


which a foreign railroad corporation may, under South Carolina 
statutes, indirectly exercise some powers over its South Carolina 


operations. It may organize a South Carolina subsidiary. In addi-_ 


tion,.it may, under South Carolina law, consolidate that corporation 
with itself. In that event, so far as South Carolina statutes can 
govern, the consolidated result would be a corporation both of 
South Carolina and of another state. In 1946 the appellant, Seaboard 
Air Line Railroad Company, with the approval of the Interstate 
Commerce Commission, succeeded to the ownership and operation 
of a unitary railroad system with 4,200 railway miles in six southern 
states. Seven hundred and thirty-six miles of its lines traverse South 
Carolina connecting with its lines in adjoining states. Appellant is 
a Virginia created corporation, has no South Carolina subsidiary, 
and has effected no consolidation with a South Carolina created 
corporation. It is therefore subject to the penalties provided by South 
Carolina law if that law can validly be applied to it. This action 
was brought by appellant in the South Carolina Supreme Court to 
enjoin the state Attorney General from attempting to collect the 
statutory penalties from appellant or to enforce the statutory provi- 
sions against it.” The appellant also prayed for a-mandamus to 
compel the Secretary of State to accept and file papers and documents 
tendered by appellant seeking authority ta do business in the state as 
a foreign corporation under other South Carolina statutes, but this 
phase of the case was not pressed in the Supreme Court of the 
United States. After hearings before the Interstate Commerce Com- 
mission, to which appellant had applied for approval of its purchase 
of the railway system, pursuant to Section 5 of the Interstate Com- 
merce Act, as amended, the Commission entered an order which 
authorized appellant as a Virginia corporation, to own and operate 
the entire system, including the South Carolina mileage. The answer 
filed by appellee, while not challenging the constitutional power of 
Congress to relieve appellant of compliance with South Carolina’s 
requirements of state incorporation, took the position that in so far 
as the Commission’s order could be interpreted as an attempt to 
override state laws in this respect it was void because outside the 


scope Of the Commission’s statutory authority. The Supreme Court — 
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of the United States, after an examination of the powers granted the 
Interstate Commerce Commission under the Interstate Commerce 
Act, concluded that the language of the Act “very clearly reposes 
power in the Commission to exempt railroads under a Section 5 
proceeding from state laws which bar them from operating in the 
state or impose conditions upon such operation.” It was held that 
the Virginia corporation could exercise its federally granted power 
to operate in South Carolina. A judgment of the South Carolina 
Supreme Court denying the injunction and dismissing the complaint 
was reversed. Seaboard Air Line Railroad Company v. Daniel, Attorney 
General et al., Supreme Court of the United States, February 16, 1948; 
Docket No. 390. Commerce Clearing House Court Decisions Requisi- 
tion No. 385954. 


Wisconsin. 





Option agreement, not involving sale of entire property of corpora- 
tion, ruled not required to be authorized by vote of majority of 
stockholders. Plaintiff, an individual, owned a corner lot. The 
property on either side was owned by defendant corporation. Plain- 
tiff leased her corner lot to defendant for a period of five years. The 
lease contained an option permitting plaintiff to purchase defendant’s 
adjacent property for the price of $35,000 during the term of the 
lease. There was no formal vote of the stockholders of the corpora- 
tion approving the lease and aption agreement. Toward the end of 
the five years, the corporation began construction of a one-story ware- 
house building on its adjacent property. A little more than a month 
before the expiration of the lease, plaintiff served a notice exercising 
the option to purchase the company’s property. At that time the 
warehouse was substantially complete and defendant had expended 
approximately $20,000 in its construction. The corporation refused 
to convey the property and the plaintiff filed suit for specific per- 
formance. The trial court entered judgment dismissing the com- 
plaint and plaintiff appealed. The questions on appeal to the 
Supreme Court of Wisconsin were: “(1) Was the option agreement 
invalid because it was not authorized at a meeting by a majority of 
the stockholders? (2) May a court of equity refuse specific per- 
formance upon the ground that it would be harsh and oppressive and, 
if so, was it properly refused under the facts of this case?” The court 
reversed the judgment and remanded the cause for further proceed- 
ings in accordance with its opinion. This noted that there was a 
statute, Sec. 180.11(2), which required a majority vote of the stock 
to sell or authorize the conveyance of all or any portion of the prop- 
erty owned by a corporation, other than a real estate company, and 
that, in this instance, “a majority vote would be required only if the 
property involved were the entire property of the corporation or a 
part essential to the continuance of the corporate enterprise. There is 
no such showing.” The court observed that the directors of a cor- 
poration may authorize conveyances in the ordinary pursuit of the 
corporate business and that the option agreement purported to carry 
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the authorization of the directors and that there was no showing that ~ 


they did not authorize it. As to specific performance, the court con- 
cluded: “We are of the opinion that specific performance should 
be granted upon condition that appellant pay the option price plus 
such appreciation in value to the appellant as the court may de- 
termine resulted from the improvement, not exceeding its costs, but 
reserving to the company the option of removing the improvement 
within a specified time. The decree should be so framed as to dismiss 


the complaint if the appellant elects not to pay any increased amount.” 


Fontaine v. Brown County Motors Co., 29 N. W. 2d 744. Everson, 


Ryan, Whitney & O’Melia of Green Bay, for appellant. North, Bie, — 


Welsh, Trowbridge & Wilmer of Green Bay, for respondents. 


Foreign Corporations 


Arkansas. 


Investigation of unlicensed foreign corporations under Act 131, 
Laws of 1947. Information received from Arkansas indicates that 
. foreign corporations which may be doing business in the State are 
being queried as to the nature of their activities within the State. 


Some corporations have received a letter from a Special Assistant . 


to the Attorney General, which includes an “Affidavit and Questionnaire” 
form to be filled out and returned. This form calls for data respect- 
ing the activities of the corporation contacted, particularly as to 
Arkansas. It appears that the investigation is being made under 
Act 131, Acts of 1947, Arkansas, the title of which is “An Act 
Authorizing the Attorney General and the Prosecuting Attorney to 
Institute Proceedings for the Recovery of Penalties From Foreign 
Corporations Doing Business in Arkansas Illegally: and for Other 
Purposes.” The Act provides a penalty of not less than $5,000, to 
be recovered before any court of competent jurisdiction by the 
Attorney General or the Prosecuting Attorney of any district in 
which the business is carried on, providing that the Prosecuting 
Attorney or Attorney General may compromise such a penalty due 
for any sum, not less than $1,000, plus all costs, fees and expenses 
incurred. 


California. 

Service on unlicensed foreign corporation which transacted intra- 
state business in the state and then removed to another state ruled 
valid where action arose out of its business and process was served 
prior to expiration of statute of limitations. Oro Navigation Com- 
pany, a Nevada corporation, with offices in San Francisco, designated 
a certain company as operating manager of its vessel. A crew 
member was subsequently injured and later, without notice to in- 
jured crew member, that company was displaced as operating man- 
ager, and the Nevada company moved its offices from San Francisco 
to New York. Service was made upon the secretary of the company 


formerly designated as operating manager. A prohibition procéeding we a 


os 
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was brought by the Oro Navigation Company against the Superior 
Court of the State of California in and for the City and County of 
San Francisco, to restrain the respondent court from hearing and 
trying the allegations of the complaint and from entering a default 
judgment in an action against the petitioner. The petitioner based 
its proceeding on the ground that it was not present in the State of 
California at the time of service. The District Court of Appeals, 
First District, Division 1, pointed out, by way of illustration, that 
Corporations Code, Section 6701, provides that “mere retirement 
from transacting business within this State without filing a certificate 
of withdrawal does not revoke the appointment of any agent for the 
service of process within this State.” The court, in denying the 
petition for a permanent writ of prohibition and discharging the 
alternative writ of prohibition which it had issued, concluded that “a 
statute authorizing a means of service upon a foreign corporation 
which has transacted business in a state and then departed, if the 
action arises out of such business and the process is served prior to 
the expiration of the statute of limitations, is valid. The basis of 
such decision is that persons who have transacted business should 
not be precluded from enforcing a corporate liability by the with- 
drawal of the corporation from the state.” Oro Navigation Company 
v. Superior Court of California in and for City and County of San 
Francisco, 187 P. 2d 444. Graham & Morse of San Francisco, for 
petitioner. W. Urie Walsh of San Francisco, Hugo P. Correll of 
Hayward, and Charles J. Barry of San Francisco, for respondent. 


New York. 


Corporation, which had carried on all of its activities within New 
York and then removed certain assets from the state and conveyed 
the remainder to a wholly-owned otherwise inactive New York 
corporation with identical officers who carried on their duties in New 
York as theretofore, regarded, after conveyances, as doing business 
for purpose of service of process. In American Cities Power & Light 
Corporation et al. v. Williams et al., 74 N. Y. S. 2d 374, the New York 
Supreme Court, Special Term, New York County, Part III, con- 
sidered the question of its jurisdiction over defendant foreign cor- 
poration, stating the question as follows: “Had service of the 
summons been made upon an officer of defendant subsequent to 1931 
within this state, would defendant have been able to have set aside 
such service on the ground that it was not doing business within the 
state?” “Prior to 1931,” continued the court, “the activities of the 
defendant were carried on entirely in New York. In that year, for 
the purpose of avoiding possible state franchise tax liability as to 
certain of its assets, it removed those assets from the state, and 
conveyed the remainder to a wholly owned New York corporation— 
hereafter referred to as ‘Utilities’—created by it, causing its officers 
and directors to become also officers and directors of Utilities. Util- 
ities had no independent existence, being used by defendant merely 
as a vehicle for the ownership, purchase or sale of such securities as 
defendant deemed desirable. Subsequent to 1931, the officers and 
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directors of defendant continued to carry on their daily duties in 
New York as they had previously, and at the same offices. Occasion- 
ally, they proceeded to New Jersey or Virginia, where the defendant 
also maintained offices, for the holding of a formal meeting or the 
execution of formal papers, to effectuate a transaction already in- 
formally agreed upon in New York.” The court concluded that “had 
process against the defendant been delivered to one of its officers at 
the New. York office, it is hardly conceivable that an attempt by 
defendant to vacate such purported service on the ground that de- 
fendant was not doing business within the state would have been 
successful.” Lewis M. Dabney, Jr., of New York City, for plaintiffs, 
Sullivan & Cromwell and Milton Pollack (Mr. Milton Pollack, of 
counsel), of New York City, for defendant Harrison Williams. 


Austrian & Lance and Breed, Abbott & Morgan (Thornton C. Land, ’ 


Saul J. Lance, Ernest Brooks, Jr., George H. Schwartz and Isadore 
H. Cohen, of counsel) of New York City, for defendant Central States 
Electric Corporation, and Carl J. Austrian and Robert G. Butcher, 
as Trustees of Central States Electric Corporation. 


Corporation held by Federal Court to be doing business so as to 
be subject to service of process where agent in charge of New York 
showroom used corporation’s name on door, in public directories and 
in telephone book, employed assistants and salesmen, and paid most 
of the expenses out of commissions. Service of process in a state court 
action was made upon defendant Texas corporation by serving a man 
named Pick as “managing agent.” Defendant removed the case to 
the Federal District Court on the ground of diversity of citizenship. 
There defendant moved to quash the service’ and dismiss the com- 
plaint on the ground that it was not doing business in New York 
and that Pick was not its managing agent. This motion was granted 
by the District Court. Upon appeal, the United States Circuit Court 
of Appeals, Second Circuit, noted that defendant had entered into an 
agreement with three persons, Pick being in charge, by which it 
appointed them its agents, to solicit orders and to further the sale for 
it of women’s sportswear manufactured by it, subject to written 
approval and acceptance at such prices and upon such conditions 
as it should authorize in writing, the power to accept orders or assume 
obligations being absolutely reserved to defendant. The agents 
maintained a show room, the expenses toward which defendant con- 
tributed, for the display of defendant’s goods, employed their own 
assistants, and were responsible for employer’s liability, workmen’s 


compensation, unemployment insurance, and other liabilities of the. ° 


kind. Defendant paid the agents on a commission basis. Except for 
the initial monetary advancement for the first six months, agents 
were to pay all their subsequent expenses out of their commissions. 
Also, agents used defendant’s name on door, in public directories and 
in telephone books. The court stated that the first question was 


whether the service was valid under the New York decisions. After ss 


a review of the facts involved in the case and comparing the facts 
in the case at bar with those which existed in the bell-wether deci- 
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sions of the state, the court concluded that “the defendant was doin 
enough business in New York to satisfy the state decisions; eed 
that, since the cause of action arose—at least as to New York sales— 
out of those activities which made the corporation ‘present,’ any 
% federal question is set at rest.” The court, in passing on the remaining 
question of whether service on Pick was valid under the New York 
Civil Practice Act, concluded that “Pick was the ‘managing agent,’ 
as the statute uses the word; for we understand the New York 
courts to hold that, whatever activities make the corporation ‘pres- 
ent,’ the agent in charge of those activities is the ‘managing agent’ 
pro hac vice.” The court reversed the order quashing the summons 
and dismissing the complaint. Bomge v. Nardis Sportswear, Inc.,* 165 
F. 2d 33. Barnet Kaprow and Kramer & Kaprow (David L. Weiss- 
man, of counsel), of New York City, for appellants. Samuel M. 
Ostroff (Charles L. Raskin, on the brief), of New York City, for 
appellee. Commerce Clearing House Court Decisions Requisition 


No. 383972. 


* The full text of this opinion is printed in the State Tax Reporter, New York, 
page 12,075. 


Ohio. 


Judgment by default, obtained against foreign corporation after 
its license to do business in state had been cancelled, through serving 
statutory agent with process instead of Secretary of State as pro- 
vided by statute, declared void and its collection enjoined. The sole 
question presented was “whether there is any authority under Sec- 
tions 8625-5 and 8625-19, General Code whereby service of summons 
upon the designated statutory agent of a foreign corporation, after 
the license of such corporation to do business in Ohio has been can- 
celled, is effectual to give a court jurisdiction over the person of the 
foreign corporation so as to enable the court to render a valid judg- 
ment in an action for personal injuries suffered at the hands of the 
corporation while it was licensed to do business in the state.” Here, 
the injury complained of occurred while a New York corporation 
was licensed to do business in Ohio in 1939. In 1941, the corporation’s 
license was cancelled for failure to pay the annual fee and file an 
annual report. In 1943, suit to recover for the alleged injuries was 
instituted by serving the New York corporation’s statutory agent for 
the service of process who had been designated upon qualification. 
The question concerned whether such service was proper, under the 
statutes, and whether a judgment by default entered against the 
corporation in another action, by reason of the failure of that statu- 
tory agent to notify the company of service upon him, was void or 
not, and whether the corporation might, in this suit enjoin the 
judgment creditors from collecting the judgment. The Ohio Supreme 
Court, after an examination of the statutes, found that, under Section 
8625-19, the Secretary of State becomes the agent of a foreign 
corporation, upon whom service of process against it from any court 
in Ohio may be served in the event that the license of a foreign 
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corporation to do business in the state has been cancelled. Regarding ~ 
the appointment of the statutory agent as ceasing upon the cancella- 

tion of the license, and service upon the Secretary of State as a 
prerequisite of valid service of process after cancellation, the court 
affirmed a judgment indicating that the court which had entered the 
default judgment was without jurisdiction over the corporation, hold-- 
ing the judgment void and enjoining its collection. Tank Car Sta- 
tions, Inc. v. Harsany, et al., 76 N. E. 2d 716. S. Eldridge Sampliner 

and Harry Clark of Cleveland, for appellants. Paul M. Ashbaugh of 
Columbus, for appellee. ~Commerce Clearing House Court Decisions 
Requisition No. 382494. 


Taxation - 
Arkansas. 


Corporation, holding gross receipts tax permit and making sales 
through stores, ruled not a taxpayer when collecting and remitting 
tax, but regarded as a tax collector for the state. In the Pulaski 
County Chancery Court the plaintiff corporation, holding a permit to 
collect the gross receipts or sales tax, sought to assert its right to 
retain the taxes which it had collected in connection with sales made 
through “mail order desks” in all of its Arkansas stores and through 
“mail order offices” at three points in Arkansas. The Chancery 
Court had entered a decree in favor of the plaintiff and from this 
decree the Commissioner of Revenues appealed. The Supreme Court 
of Arkansas noted that the company was asserting that it was the 
actual taxpayer, that the assessment was not against it as a tax col- 
lector for the state, and that the company, as a taxpayer, was 
endeavoring to retain the additional amounts it had- collected, 
approximating the tax, on sales made at these “mail order desks” and 
“mail order offices ;” also, that the company contended that there was 
an impropriety in the collection of the tax from it in connection with 
sales made at these “desks” and “offices.” The court, after an 
examination of the gross receipts tax statute, found that the com- 
pany was, under the law, actually a tax collector for the state and not 
the actual taxpayer. The court concluded that the rule against 
unjust enrichment would prevent the company from retaining the 
tax collected or from recovering it if the tax were paid to the state. 
The company was regarded, by its conduct, as having placed itself 
in a position where the merits of its original question—the applicabil- 
-ity of the tax to the particular sales mentioned—was not reached for 
decision. Cook v. Sears-Roebuck & Co.,* 206 S. W. 2d 20. O. T. Ward 
of Little Rock, for appellant. House, Moses & Holmes and W. H. 
Jewell of Little Rock, for appellee. 


* The full text of this opinion is printed in the State Tax Reporter, Arkansas, 
page 7530. 
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Appealed to the Supreme Coutt 


The following cases previously digested in The Corporation Journal have 
been appealed to. The Supreme Court of the United States.* 

Mississippi. Docket No. 94. Stone v. Memphis Natural Gas Co., 
29 So. 2d. 268. (The Corporation Journal, May, 1947, page 329.) State 
Franchise Tax—unlicensed foreign corporation doing interstate busi- 
ness. Petition for certiorari filed, May 17, 1947. Certiorari granted 
June 16, 1947. Argued, December 8, 1947. 


New York. Docket No. 569. The Aspinook Corp. v. Bright, U. S. 
C. C. A., 2d Cir., December 30, 1947. (The Corporation Journal, April, 
1947, page 124.) Right of review on the merits in a mandamus pro- 
ceeding to stay prosecution of stockholders’ derivative action until 
security is given. Petition for certiorari filed, February 4, 1948. 
Motion for leave to file petition for mandamus denied, March 8, 1948. 
Petition for writ of certiorari denied, March 8, 1948. 


SoutH Carotina. Docket No. 390. Seaboard Air Line Railroad 
Company v. Daniel, as Attorney General of the State of South Carolina 
et al., South Carolina Supreme Court, August 29, 1947. Interstate 
Commerce Act—State Constitution and statutes—incorporation of 
railroad company. Appeal filed, October 7, 1947. Argued, January 8, 
1948. Judgment reversed, February 16, 1948. (See page 126.) 


* Data compiled from CCH U. S. Supreme Court Docket, 1947-1948. 
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Regulations and Rulings 


FLoripa—Transfers of certificates of stock by endorsement, assign- 
ment or separate written instrument, when made in stafes other than 
Florida, are not subject to Florida stamp taxes unless and until they 
are brought into Florida for the purpose of transfer upon the records 
of the corporation, for the purpose of the issuance of a new certificate 
or for some other purpose in connection with the transfer of such 
certificates. (Opinion of the Attorney General to the State Comp- 
troller, State Tax Reporter, Florida, J 64-004.) 

Grorcia—Where the income tax return fully discloses the data 
relating to the taxpayer’s liability, the State Commissioner of Revenue - 
has three years from the date on which the return was filed to audit 
the return and make an assessment thereon. Where the Commissioner 
makes an assessment on a return which fully discloses all items relat- 
ing to tax liability, he may reopen such assessment only if he does 
so within two years from the last day on which the return could have 
been filed without becoming delinquent under the law. After the 
expiration of the two-year period, the previous assessment may not 
be reopened but becomes final in so far as the State is concerned. 

“(Opinion of the Attorney General to the Commissioner of Revenue, 
State Tax Reporter, Georgia, { 14-521.) 

Ittrnois—Rule 40 of the Department of Revenue has been revised 
to give rise to Retailers’ Sales Tax Liability where persons engaged 
in the business of selling tangible personal property sell such property 
at retail to governmental bodies, whether these are the United States 
Government, a state or local government, their, departments, agencies 
or instrumentalities. (State Tax Reporter, Illinois, J 60-161.) 

MINNESoTA—The income tax regulations have recently been 
revised to reflect amendments enacted by the 1947 Legislature. (State 
Tax Reporter, Minnesota, Jf 14-500 et seq.) 

Orecon—Every employer, regafdless of where situated, is required 
to withhold the personal income tax with respect to employees regu- 
larly employed in Oregon. While no formal rule has been laid down 
by the Commission, it is believed that withholding will be required of 
all Oregon employers with respect to total payroll, irrespective of the 
location of the employee. However, if a separate office is maintained 
outside of Oregon and the payroll is handled by such office, withholding 
will not be required if the employee neither works nor resides within 
Oregon. (Letter of State Tax Commission, State Tax Reporter, 
Oregon, { 18-017.) 

PENNSYLVANIA—Regulations have been issued in connection with 
the School District of Philadelphia Mercantile- License Tax. (State 
Tax Reporter, Pennsylvania, J 75-880 et seq.) 

TENNESSEE—The franchise tax is on the right to do business and 
even though a domestic corporation actually does no business during 
a taxable year, it is nevertheless liable for the tax, since it has been 
chartered by the state and granted the right to exercise the privilege _ 
of engaging in business in corporate form. (Opinion of the Attorney 
General, State Tax Reporter, Tennessee, § 101.) 
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Some Important Matters for 
April and May 


This Calendar does not purport to be a complete calendar of all sane requiring 
attention by corporations in any given state. It is a condensed calendar of the more 
important requirements covered by the State Report and Tax Bulletins of The 
Corporation Trust Company. Attorneys interested in being furnished with timely 
and complete information regarding all state requirements in any one or more states, 
including information regarding forms, practices ahd rulings, may obtain details 
from any office of The Corporation Trust Company or C T Corporation System. 


ALaBAMA—Annual Franchise Tax due April 1, but may be paid with- 
out penalty until April 30—Domestic and Foreign Corporations. 
ArKANnsAS—Income Tax Return and Payment due on or before May 15. 
—Domestic and Foreign Corporations. 
Returns of Information at the source due on or before 
May 15.—Domestic and Foreign, Corporations. 
CaLiFoRNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before April 30.—Domestic and Foreign Corporations. 
Cotorabo—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 
ConneEcTicutT—Quarterly Retail Sales Tax Return and Payment due 
on or before April 20—Domestic and Foreign Corporations. 
DetawareE—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 
Returns of Information at the source due on or before 
April 30.—Domestic and Foreign Corporations making certain 
payments of salaries, dividends, interest or other income to 
citizens or residents of Delaware during 1947. 
District oF CoLtumMB1A—Franchise (Income) Tax Return due on or 
before April 15—Domestic and Foreign Corporations. 
InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before April 30.—Domestic and Foreign Corporations. 
Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before April 20.—Domestic and Foreign Corporations. 
Kansas—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Kentucky—Income Tax and Corporation License Tax Return due on 
or before April 15.—Domestic and Foreign Corporations. 
Louistana—Income Tax Return due on or before May 15.—Domestic 

and Foreign Corporations. 
MaryLanp—Annual Report (Personal Property Return) due on or 

before April 15.—Domestic Corporations. 

Franchise Tax Report and Franchise Tax due on or before 
April 15.—Domestic Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Annual Report (Personal Property Return) and Filing Fee 
due on or before April 15.—Foreign Corporations. 
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MassacnuseTts—Excise Tax Return due on or before April 10— 


Domestic and Foreign Corporations. 

Missour1—Quarterly Retail Sales Tax Return and Payment due on 
or before April 15——Domestic and Foreign Corporations. 
MontaNa—Annual Statement due within two months from April 1.— 

Foreign Corporations. 

New Jersey—Franchise Tax Report and Tax due on or before April 15. 
—Domestic and Foreign Corporations. 

New Mexico—Income Tax Return due on or before April 15.—Domestie 
and Foreign Corporations. 

Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

New YorkK—Annual Franchise (Income) Tax Return (Form 3 CT— 
Article 9A, Tax Law) and payment of one-half of tax due on or 
before May 15.—Domestic and Foreign Business Corporations, 
Holding Companies and Investment Trusts. 

Nortn Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before April 20.—Domestic and Foreign Corporations. 

Orecon—Excise (Income) Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

Returns of Withholding at the source due on or before 
April 30.—Domestic and Foreign Corporations. 

PENNSYLVANIA—Income Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

Ruope IsLtanD—Semi-Annual Report to Department of Labor due in 
April and October.—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

Business Corporation Tax Return and Tax due on or before 
May 1.—Domestic and Foreign Corporations. 

South Daxotra—Quarterly Retail Sales Tax Return and Payment due 
on or before April 15.—Domestic and Foreign Corporations. 

Texas—Annual Franchise Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

Unrrep States—Withholding at source due on or before April 30.— 
Domestic and Foreign Corporations. 

Vermont—Income (Franchise) Tax Return due on or before May 15.— 
Domestic and Foreign Corporations. 

Vircinia—Income Tax Return due on or before April 15.—Domestic _ 
and Foreign Corporations. 

Income Tax due June 1—Domestic and Foreign Corpora- 
tions. 

West Vircrinta—Annual License Tax Report due in April—Foreign 
Corporations. 

Quarterly Business and Occupation (Gross Sales) Tax Re 
turn and Payment due on or before April 30.—Domestic and 
Foreign Corporations. 





The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes 
the following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York 5, N. Y. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter 
provisions which suit well enough at time of organization may be 
handicaps for the corporation in later life—some measures to avoid them that a 
lawyer may help his client to take. 

When a Corporation Is P. W. O. L. A simple explanation of the 


reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


Contracts You Can’t Enforce. Interesting case-histories which show 
advisability of contractor getting lawyer’s advice before undertaking - 
construction work outside his home state, even for federal government. 


After the Agent for Service Is Gone. What will happen then if suit is 


brought against the company? Some examples takeri from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 


We've Always Got Along This Way. A 24-page pamphlet of cases in 
various states in which corporation officials who had thought they 


were getting along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 


Judgment by Default. Gives the gist of Rarden v. Baker and similar 
cases, showing how corporations qualified as foreign in any state 


and utilizing their business employes as statutory representatives are sometimes 
left defenseless in personal damage and other suits. 


More Sales with Spot Stocks. Advantages found by many manufac- 


turers in carrying spot stocks at strategic shipping points—and 
preliminary statutory measures necessary to protect corporate status. 


What Does a Transfer Agent Do? This illustrated pamphlet gives 


the highspots of a transfer agent’s services in 3 minutes reading 


time, with explanatory text if you want to read further. Of value to small as 
well as large corporations. 


What Constitutes Doing Business. (Revised to March 1, 1948.) A 


187-page book containing brief digests of decisions selected from 


those in the various states as indicating what is construed in each state as 
“doing business.” 





120 BROADWAY, NEW YORK 5, N. Y. 


Poermastzn—If undeliverable For Any Reason, notify 
sender, stating reason (and new address, if known, 
if addressee has moved) on postage for 
which is guaranteed. 


THE CORPORATION JOURNAL 


The Corporation Journal is published by The Corpora- 
tion Trust Company monthly, except in July, August, and 
September. Its purpose is to provide, in systematic and con- 
venient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or 
opinions of official bodies, which have a bearing on the or- 
ganization, maintenance, conduct, regulation, or taxation -of 
business corporations. It will be mailed regularly, postpaid 
and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon 
written request to any of the company’s offices. 


When it is desired to preserve The Journal in a perma- 
nent file, a special and very convenient form of binder will 
be furnished at cost ($1.50). 


& 
* 
a 
ie 
a 





Ln:cmUmDmCUCDTDDC”™”™C™”™”:CUL eee 


